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Are you a spammer? The Spam Act 2003 (Cth) (the Act) might be affecting you and your business.  
The Act prohibits sending or causing unsolicited commercial electronic messages to be sent. It is 
important you are in compliance with the Act to ensure that penalty is not brought against you by 
the Australian Communications and Media Authority (ACMA), the regulatory body for the Act.  
 
A commercial electronic message, such as an email, being distributed must contain no more than 
factual information and should include information enough to identify the individual or organisation 
distributing the message.  
 
The ACMA has power to distribute penalties ranging from formal warning to initiating prosecution at 
a Federal level. The maximum penalty under the Act is $1,000,000. The range and method of 
distribution will impact upon the severity of action brought by the ACMA.  
 
To ensure distribution of an email complies with the relevant legislation the email must meet the 
following requirements:- 

1. Consent 

2. Identity; and 

3. Unsubscribe function  

Consent can be direct or implied. Direct consent can be obtained in situations where the party is 
made aware and acknowledges that they may receive commercial messages. Implied consent can be 
inferred from business relationships that arise. It is important to note that address harvesting or the 
use of harvested addresses is illegal in Australia.  
 
To meet the requirement of identity you must identify yourself or your business by name, logo and 
contact details. This information must be accurate and be relevant for at least three months. You 
should not exceed the limits of identifying information.  
 
The unsubscribe facility must be functional. In 2012 Tiger Airways was fined $110,000.00 as they had 
failed to provide a unsubscribe facility to customers. 
 
Distributing purely factual emails are exempt from the Act. Surveys, newsletters relating to local 
news, and community focussed messages are examples of factual content. If the message is 
promotional, contains links to websites where a commercial transaction can take place, or where 
prices are listed, it will not be considered factual 
 
Contact our office if you would like to discuss this matter further, or to have our team review your 
electronic messages to ensure they are compliant with the Australian legislation.  
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